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“Justice in Russia” 


Russian law differs from American and, indeed, West- 
ern European law, in three basic respects, writes Harold 
J. Berman, assistant professor of law at Harvard Law 
School and research associate in Harvard’s Russian Re- 
search Center.t’ Russian law is “Marxist and Socialist.” 
It is also “grounded in Russian history.” It has carried the 
“parental” conception of law, in which the individual 
before the law is “treated as a child or youth to be guided 
and trained and made to behave,” further than anv other 
country has done. 


The Socialist Character of Russian Law 


In the early years of the Russian Revolution it was 
expected that the state would “wither away.” Law was 
regarded as essentially “a bourgeois fetish.” By the mid- 
thirties, however, it was evident that law was necessary. 
Today “due process of law” and “suppression and the use 
of force” exist side by side. The basic assumption is that 
“law extends only to those areas of society in which the 
political factor has been stabilized. Where the stability 
of the regime is threatened, law goes out of the window.” 

The author comments that “state ownership of the means 
of production and centralized allocation of resources” are 
“only a transposition” of the legal problems involved 
“onto a new plane. . . . Stability of laws is in itself public 
policy. . . . The practice approximates it in varying de- 
gree.” A court of arbitration for disputes between the 
different ministries (Gosarbitrazh) handles an enormous 
number of cases. 

There are “new economic and official crimes,” such as 
“thriftlessness,” “the release of industrial products . . . of 
poor quality,” “nonfulfilment of contractual obligations,” 
“abuse of authority,” “speculation,” “unauthorized de- 
parture from state . . . enterprises,” and theft, especially 
of “socialist property.” Emphasis is on the “intent” be- 
hind the act, but that is difficult to prove or to disprove. 

“. . Three outstanding features of Russian law may 
be traced to its Marxist heritage”: “its collectivist char- 
acter”; “its dialectical character”; and “the Soviet em- 
phasis on extralegal and nonlegal means of social control, 
and the subordination of law to those extra- and non-legal 
means.” 

The Prerevolutionary Heritage 


But Russian law also stems from prerevolutionary 
Russia, and, therefore, from Byzantine law. Russian law 


1 Justice in Russia: An Interpretation of Soviet Law. Cambridge. 
Mass., Harvard University Press, 1950. $4.75. 


was “exceedingly primitive” until the fifteenth and six- 
teenth centuries. The autocracy of the tsars in this period 
was derived in part from the Mongol domination of the 
previous era. The Mongol principle of universal com- 
pulsory service which bound the nobility to the tsars and 
the peasantry to the soil was further developed. Also, the 
“Tsar-Autocrat was ‘chosen by God’ to introduce Christian 
principles into secular life.” The national courts were mod- 
eled on Byzantine law with “financial, administrative, and 
judicial functions . . . completely interlocked.” 


Peter the Great tried to introduce a public law system 
like that of the West into Russia “at one stroke.” But this 
attempt failed. For the most part the result of the “vast 
plans for legal reform” was “minor improvements in ad- 
ministration.” No code of laws appeared from 1649 until 
1833. Then it could not meet the need for “a real legal 
system organic to the social structure.” 


Dr. Berman describes the mid-nineteenth century judi- 
cial system as “organized on a class basis, with separate 
courts and different punishments for the nobility, the 
clergy, the urban population, and the remnatits of the free 
peasantry. The intellectual and moral level of the judges 
was notoriously low; bribery was almost universal.” 


Under Tsar Alexander II a plan was drawn up by Rus- 
sian jurists educatef\abroad for the re of the entire 
court system. This is “the cornerstone of all subsequent 
legal development in Russia down to the present day.” 
In spite of the “brilliant” ‘legal develagmegpt. in Russia 
from 1860 to 1905 Dr. Berman beli thet it was “large- 
ly an adoption of Western f Shout the substance, 
and that it did not penetrate irffo the consciousness of the 
Russian people as a whole, particularly the peasants.” Nor 
were they really interested in the transformation of Russia 
into “a Western state with a Western constitutional and 
legal framework.” Therefore, they were “prepared (for 
the sake of peace and land) to support a revolution which 
went against” these reforms. 


The basic principles of Western law—Reason, Con- 
science, and Precedents—were not received along with the 
Western forms. Rights were still undefined in “whole 
spheres of activity” even in 1917. “For the peasants, con- 
stituting the vast majority of Russians, the judiciary re- 
form remained to a large extent facade.” Law as it was 
taught in the law schools was “too divorced from actual 
legal practice.” Also, Russia has always been “strong in 
its sense of community, and strong in centrally directed 
administrative initiative at the top.” 
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The author comments that “Soviet Russia has inherited 
the old Russian religious conception of the state, and with 
it the institutions for the repression of all heresies.” In- 
deed, the Soviet state is “a religious state, in the sense that 
it is founded on an idea and a mission.” The Communist 
Party “resembles nothing so much as a religious order” 
in its internal structure. Its organization is “hierarchical.” 
Party orthodoxy is required. 


The administrative exile of political enemies is also 
“a legacy from tsarism”—which the author says makes it 
“more despicable.” However, the tsarist agents were 
“amateurs” compared to the Soviet system. 

The Soviet government has had the same difficulty in 
developing a code that the tsarist government had earlier. 
Even yet “there is no complete collection of statutes and 
regulations in force.” In addition to the “appallingly cha- 
otic” state of Soviet legislation, “the gap between the law 
as written and the law as practiced . . . is extraordinarily 
large.” 


One of the ways in which Soviet law differs from 
Western law is the Procuracy, in part a development from 
tsarist law. The Procurator’s authority is great. The 
Procurator watches “the entire system of administration 
to see that executive and administrative bodies do not 
overstep their legal authority.” In criminal trials the 
Procuracy can arrest anyone accused of crime, it appoints 
the examining magistrates who carry on the pre-trial in- 
vestigations, and is “the prosecuting arm in criminal 
trials.” The Procurator watches all civil proceedings and 
may appeal any decision of any court except the Supreme 
Court of the U. S. S. R. The evidence indicates that 
“where no question of political loyalty is involved” the 
work is done “on the whole honestly and impartially.” 

Another important aspect of Russian law is the “sub- 
jective” attitude toward crime. “Soviet conceptions of 
crime,’ Dr. Berman points out, “have deep roots in the 
Russian orthodox conception of the corporate character 
of sin,” in which “the community shares” in the guilt of 
the sinner. In prerevolutionary law the “whole personal- 
ity” of the criminal and “his personal relationship to the 
whole community” was to be taken into account in punish- 
ing him. Soviet law extends this to the “criminal intent 

. of the accused.” The better-educated and more in- 
telligent, particularly the party members, are held to a 
higher standard than the ignorant. Soviet law has “even 
extended” the leniency of prerevolutionary Russian law in 
regard to crimes like murder or arson and “its harshness in 
the punishment of ideological and political crimes.” Penal- 
izing the family of a political criminal for his crime, even 
though they knew nothing about it, is another illustration 
of “shared guilt.” Dr. Berman thinks the underlying 
significance of confessions in Russian political trials may 
be in the “ritual act of confession and repentance as pre- 
requisite to absolving both the person and the community.” 

Soviet law is “a growing historical system,” but the 
weak legal tradition “still tends to be blown about by every 
wind of fashionable doctrine.” “In demanding absolute 
obedience from its subjects and . . . in seeking active belief 
on their part in the institutions of socialism, the Soviet 
state draws on the resources of a tradition in which the 
dualism of secular and spiritual never penetrated. . . . The 
conflict between law and unlaw still goes on in Russia.” 


The Parental Concept of Soviet Law 


Another important aspect in Soviet socialist law is its 
“focus on law-consciousness, the law in the minds of men, 


and its deliberate attempt to shape and develop law-con- 
sciousness through the medium of official law.” Soviet 
law thus presupposes “a new conception of man.” He 
is “a child or youth to be trained and protected—protected 


not against the state itself but against others and against 
himself.” 


A Soviet court is both “an instrument for teaching law 
to the public generally” and ‘a means of educating the 
parties who come before it with their grievances.” The 
Soviet criminal trial, the author comments, has “the at- 
mosphere not so much of our regular criminal courts as of 
our juvenile courts.” A civil suit “may perhaps bear an 
analogy to that of our domestic relations courts.” It is 
“conscious loyalty, conscious fears and desires, conscious 
_ of responsibility that Soviet law now attempts to 
instill.” 

In prerevolutionary Russia “the family was considered 
in law to be founded essentially on a religious, or sacra- 
mental, conception.” The early Bolshevik theory was 
that the family would “wither away” like the state. By 
the mid-thirties this idea was a “left deviation.” These 
changes are seen in the shift in law and in court practice 
in relation to the legal responsibility of parents for their 
children, the “encouragement of strong bonds of marriage 
and motherhood,” as in the disapproval of bigamy. and 
the difficult procedure now established for securing a 
divorce. 


Another evidence of this new legal concept is in the “so- 
called pre-contract disputes between state business enter- 
prises.” In these, Gosarbitrazh acts as an administrative 
board, helping the parties to “create the contract.” 


Under Soviet labor law management has “most of the 
power to administer matters relating to production,” 
while labor unions have “almost complete control over 
workers’ welfare.” In spite of the centralization of rules 
about many aspects of labor-management relations, collec- 
tive contracts were re-introduced in 1947. “By delineating 
the exact areas of responsibility of management and labor” 
they “serve to bring home to both sides the nature of their 
rights and duties in the implementation of state plans for 
production and welfare.” In the settlement of disputes 
between workers and their employers the rights of the 
former are “jealously” guarded. But both parties to the 
dispute must receive satisfaction. The Comrades Courts 
are informal bodies which have jurisdiction over minor 
offenses committed in factories, housing units, and villages. 
They are supervised by the People’s Court. 

Dr. Berman is convinced that Soviet law can be under- 
stood only when it is recognized that “the whole Soviet 
society is itself conceived to be a single great family, a 
gigantic school, a church, a labor union, a business enter- 
prise.” The purpose of the state in legal action is to 
“make its citizens into obedient children, good students. 
ardent believers and workers, successful business men.”’ 
Criminal law is a means of discipline. 

The question of motivation is “especially crucial in 
relation to the so-called counter-revolutionary crimes,” 
which are those “directed explicitly against the principles 
of the Revolution.” Most of them, however, are handled 
secretly by “unreported” administrative procedures. The 
great purge trials from 1936 to 1938 were not so much 
trials as “great public demonstrations” intended to “con- 
vince” everyone of the “correctness” of the verdict. 


The State and Public Opinion 
In a state like Russia, the author believes, there can be 
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“no legal control of the state by public opinion. . . . The 
Soviet state . . . may bow” to public opinion, it “is not 
bound by it.” While the Soviet state is anxious to have 
“public endorsement” “the initiative is at the top.” The 
state may disregard public opinion if it chooses to do so. 
While the Soviet Constitution makes “certain minimum 
concessions to public opinion and civil rights,” “the omni- 
competence of the state and its hierarchical principle of 
organization make it possible for the Party and the secret 
police to function without public control. The legal system 
as the established public order, must compete for sover- 
eignty with the Party. The state rests on the pillar of Party 
as well as on the pillar of Law—and thirdly it rests on 
the pillar of Plan. . . . The effect of severe political and 
economic repression is to impair the collective community 
which it is the function of law to foster. Fear sets in, 
and with it, mutual distrust and atomization.” 


There are, however, “limits to the arbitrariness of state 
action. .. . The Soviet state is responsible to Soviet society, 
as well as for it. A constant struggle goes on against 
bureaucratism. ...” The author thinks that “the Revolu- 
tion is in process of settling down.” But this is difficult, 
for the “first and the second phase of the Revolution are 
in conflict. . . . The inner position of the Party is chal- 
lenged not only by the Church but by the family, by one- 
man management, by property and contract, by the legal 
system itself.” The Party tries to control them but the 
tension between them still exists. 


Soviet law, Dr. Berman thinks, suggests that “the 
balance between personal initiative and social-economic 
integration is one which must be struck again and again 
in any going legal system,” and that “the cohesive charac- 
ter of community life is an essential foundation of law.” 
Still more important are the “great potentialities and the 
grave dangers inherent in the development of positive law 
as a guardian and teacher of the law-consciousness of 
persons and groups.” 


To Fight Off the Inflation Peril 


Calling inflation America’s “Number One enemy” at 
this moment, a report just issued by the Twentieth Century 
Fund sets up some conditions necessary for checking it.? 
The author, Albert G. Hart, is professor of economics at 
Columbia. The report, however, is more than a one-man 
product, for it was prepared in consultation with the 
Fund’s Committee on Economic Stabilization, which con- 
tributes a chapter of recommendations. The four “top- 
ranking economists” on this committee are John Maurice 
Clark (Chairman), professor of economics at Columbia 
University and past president of the American Economic 
Association ; Theodore W. Schultz, chairman, Department 
of Economics, University of Chicago; Arthur Smithies, 
chairman, Department of Economics, Harvard Univer- 
sity; and Donald H. Wallace, director of graduate 
program, Woodrow Wilson School of Public and Inter- 
national Affairs, Princeton University. 


“Price inflation,” the report says, “implies that recog- 
nized claims for consumption, government use and private 
investment add up to more than the available output: we 
have failed to find any orderly way to decide which claims 
should give way.” In other words, the freest economy 
requires some whole-hearted planning in a time of emer- 


2 Defense Without Inflation. By Arthur G. Hart. New York 18, 
Twentieth Century Fund, 1951. $2.00. 
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gency. This involves “discipline” and the ability to “face 
problems realistically and to reach agreement about mat- 
ters of crucial importance.” 


The possibility of weathering inflation is declared to be 
“a matter of degree.” Two or three per cent a year might 
be negotiated successfully during a “period of stress,” but 
“an average rate of inflation higher than five per cent a 
year (to give a round figure) must be taken to register a 
serious default of government in its job of sorting out the 
more urgent claims on output from the less urgent.” 


The collaborating economists, in presenting their views 
on measures necessary to prevent dangerous inflation, 
call for immediate higher taxes and policies to restrict the 
amount of credit available. Accepting the present controls 
as accomplished fact, they warn that these controls are 
not in themselves enough. 


The report condemns the notion that production is “the 
sovereign cure for inflation.” This widespread assump- 
tion is pronounced a fallacy. Why? Because “extra 
output ordinarily means extra input.” That is to say, “the 
extra man-hours and extra flow of materials, together 
with profit on the extra output” all add to available spend- 
ing power and thus tend to increase inflationary pressure. 
It is pointed out, however, that when increased produc- 
tion means increased productivity—‘“more output for the 
same input”—it is a real help against inflation. 


The fact remains, of course, that expansion of output is 
called for. It “means better defense or more comfortable 
living or more expansion of production facilities, or all 
three.” But putting more of our output into defense or 
into expansion of facilities increases the inflationary trend. 
(It adds to purchasing power without increasing the pile 
of consumers’ goods.) Yet this hazard is implicit in the 
present situation. “Once we are over the mobilization 
hump, reconversion of part of our munitions industries 
to consumer goods will, of course, ease inflationary pres- 
sure, yielding more consumer goods with no more input or 
income in production as a whole. But we cannot hope to 
move in this direction for two or three years yet.” 


The committee of four economists, in connection with 
the issuance of the report, offered some pertinent com- 
ments on making controls effective, a task which is de- 
clared to be “everybody’s business.” Controls must be 
sound in structure, supported by “adequate enforcement 
machinery,” attended by a “widespread spirit of compli- 
ance” (italics ours), and accompanied by “budget and 
monetary measures strong enough to prevent any large 
excess of spending power, and thus to curtail temptations 
for buyer and seller to deal above ceiling prices. 


On the last point, which has been one of the most hotly 
debated issues connected with inflation, the Committee 
says: “Monetary policy, which a few weeks ago was in a 
straitjacket, seems to have been freed for anti-inflationary 
operations. The rapid growth of bank loans which con- 
tributed strongly to inflation in 1950 and in the first weeks 
of 1951 can now be checked by Federal Reserve action to 
create a stringency of bank reserves, in a way that was 
impossible when the Federal Reserve System was 
obliged to pour out fresh reserve funds whenever bond- 
holders chose to sell. We have yet to see how far the 
Federal Reserve will actually use its powers to stop the 
growth of Federal Reserve credit and of commercial bank 
loans.” 


The Committee appeals for reasonableness among the 
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great-interest groups of the nation. “Inflation cannot be 
stopped if the pull and haul among groups leads into a 
political logrolling operation where government helps each 
group enlarge its money income to match increases 
secured by others.” There must be “reciprocal willingness 
to sacrifice.” Spelling this out, the Committee says: ‘“To 
ask wage-earners to accept wage stabilization in a context 
where profits, food prices and rents can rise freely would 
be politically hopeless, as well as unfair. But it is reason- 
able to call on wage-earners to accept wage stabilization 
as part of a program which includes stable retail prices, 
corporation taxes adequate to capture a large fraction of 
any growth in profits, and high personal taxes on upper- 
income individuals. The same principle applies to the 
acceptability to farmers of farm prices below the ratios to 
parity which they now aspire to. Similarly with the ac- 
ceptability to business of heavy taxes, price control 
regulations and the inconveniences of allocating scarce 
goods to buyers (with or without rationing ).” 


Monetary Policy Pronounced a “Failure” 


In our issue of March 3 we quoted briefly from a state- 
ment on monetary policy issued by the members of the 
Department of Economics of the University of Chicago. 
That statement has now been printed with the title “The 
Failure of the Present Monetary Policy.” The seven 
economists include the chairman of the Department, 
Theodore W. Schultz who is one of the four members of 
the Twentieth Century Fund’s committee referred to 
above. The statement warrants further quotation in con- 
nection with the Twentieth Century Fund report. 


After reviewing the record of inflation for the period 
June to December 1950, during which personal incomes 
rose about ten per cent, wholesale prices about eleven per 
cent, and the cost of living nearly six per cent, the state- 
ment declares: “This is about as clear a case of purely 
monetary inflation as one can find.” Indeed, the econ- 
omists believe, “prices would probably today be little above 
their level in May if the Federal Reserve System had 
kept its holdings of government securities unchanged in- 
stead of adding to them by $3.5 billion.” 


The crux of the matter is, of course, the maintenance of 
a low interest rate on the public debt. This is a part of 
what is called “debt management.” Now, using monetary 
measures to curb inflation has a tendency to raise the in- 
terest rate on the government bonds. “Sales of securities 
produce a flow of money into the Federal Reserve System 
and out of currency in circulation and out of bank re- 
serves. This action reduces the availability of credit to the 
public.” The government has been unwilling to facilitate 
this process because it wished to prevent any substantial 
increase in the interest rate of its bonds. This is declared 
to be a shortsighted policy. “The prices at which the 
citizens of this country can buy goods and services are 
much more important than the price at which the govern- 
ment can borrow money.” 


“The Catholic as Philistine” 


Writing in the Catholic weekly Commonweal for March 
16 under the above caption, William P. Clancy of the Uni- 
versity of Notre Dame criticizes sharply Catholic attempts 
to suppress motion pictures or fiction. He refers particu- 
larly to the “crusade” to suppress the film The Miracle, 
the removal of certain Charlie Chaplin comedies from 


theatres and television in New Jersey because the Catholic 
War Veterans “suspected Chaplin of having Leftist sym- 
pathies,” and the attempt to suppress the Rutgers under- 
graduate magazine Antho, because “certain elements in 
the local Catholic community” considered a short story 
“immoral” and “blasphemous.” 


Such campaigns, Mr. Clancy feels, are even more 
shocking to many Catholics than to non-Catholics. “These 
appeals to mass hysteria, these highly arbitrary invoca- 
tions of a police censorship must ultimately result, we 
feel, in great harm to the cause of religion as well as art. 
They . . . justly expose us to the enmity of many men of 
goodwill, and furnish ammunition to the enemies of the 
Church.” In each of these cases the result has been “a 
semi-ecclesiastical McCarthyism, accompanied by some of 
the odious methods which this now implies: its ‘guilt by 
association,’ its appeal to prejudice and non-intelligence, 
its hysteria.” The spectacle resulting from such methods is 
repulsive, for “neither art nor prudence, religion nor coun- 
try, intelligence nor morality can be served by such 
means.” 


“Clearly,” writes Mr. Clancy, no theme is “immoral 
in itself.’ Morality and immorality depend upon the 
artist’s treatment. Some themes do “require moral sensi- 
tivity and insight of the artist if he is to handle them 
without himself being contaminated.” But to confuse a 
theme with its treatment cannot make “good morality.” 
While many Catholics would find the theme of The Mira- 
cle “offensive in itself,” that is true also of many classical 
dramas. Furthermore, the question arises, “who is com- 
petent to decide” what is or is not “blasphemous”? Final 
judgment on such a problem must be reached “quietly, 
prayerfully and intelligently by those who are morally, 
intellectually, and aesthetically qualified to speak on them. 
... Surely the last place such judgments can be reached is 
in the partisan atmosphere of the picket line.” If “a par- 
ticular work of art” really is “morally and theologically 
unsound” then it is still “highly doubtful that the way to 
deal with this in a contemporary secular society is to at- 
tempt to suppress it by means of mass campaigns and the 
use of secular power.” 


The Church, “above all other institutions,” should be 
“most conspicuously” free from “the spectre of Mc- 
Carthyism.” The Church should interfere with the freedom 
of the artist “only when a truly grave threat to faith or 
morals exists in the community. .. . Above all it will avoid 
arbitrary and hasty judgments on the artist; .. . it will be 
the last to uphold, tolerate, or advocate a police censorship 
of the artist, . . . a censorship which carries within it the 
most serious dangers to the dignity of the human spirit 
and intelligence, to freedom and art. To support an over- 
eager censorship exhibits an unconcern for the hierarchy 
of values; a profoundly Philistine and un-Catholic brand 
of arbitrary moralism.” 


The Catholic War Veterans, Mr. Clancy comments 
bitterly, seem to be organized “to bear loud witness to 
those aspects of popular American Catholicism which are 
most shocking to any mature view of the function of the 
Church in modern society.” It is “well past the time” for 
the formation of “a national association of Catholics, es- 
pecially those who write or teach . . . for the purpose of 
publicly representing and influencing a more reason 
and mature Catholic attitute toward . . . matters affecting 
questions of art, education, and the structure of society.” 
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